“Draft”

MEMORANDUM OF AGREEMENT

FOR 

CONSORTIUM AGREEMENT

(KEANGNAM – CIENCO4 JOINT OPERATION)
For 

North-South Expressway Construction Project,

Ho Chi Minh City-Dau Giay Section)

This MEMORANDUM OF CONSORTIUM AGREEMENT is made on the 15th day of January, 2009 by and between:

KEANGNAM ENTERPRISES, LTD. (hereinafter referred to as “KEANGNAM”), a firm duly organized and existing under the laws of the Republic of Korea, with its registered office at 242-10, Oncheon-dong, Asan, Chungnam, Korea and representative office in Vietnam at ………………………………………………………………………………………..……………………………………..

and

CIVIL ENGINEERING CONSTRUCTION CORPORATION NO. 4 (hereinafter referred to as  “CIENCO4”)

Addressed etc…………………………………………………………………………………………………….

Whereas, Vietnam Expressway Corporation (VEC) (hereinafter referred to as the “Employer”) has issued the Tender Document for the North-South Expressway Construction Project, Ho Chi Minh City-Dau Giay Section (hereinafter referred to as the “Project”).

Whereas, both party desire to participate in the Project.

Whereas, in order to develop each Party’s strength in respect of professional experience, construction equipment, management capability, labors, materials, etc. Both Parties jointly agree to set up a Consortium for participate in the tender and, if awarded, for the execution of the Project 
Now, therefore, both parties agree to form a consortium with following terms and conditions;

1. Form of Consortium(Allocation of the works)

	Keangnam
	Cienco4

	70%
	30%


· KEANGNAM shall act as the leading party of the Consortium.
2. Bid Preparation

2.1 Bidding Documents

Each Party shall prepare the Bidding Documents at its own part to the best criteria in respect of the followings: All legal procedures, Experience record and certificates of completed contracts, Additional appendix for a better document set, Method statement, Price estimate, etc. After preparation, each party shall submit its documents to the leading party of the Consortium in order to consider, review and unify the Bidding Documents before submitting to the Employer.

After completion and submission of the Bidding Documents to the Employer, all Parties continue to bind their responsibility for the Consortium and the Employer according to articles mentioned and unified in the Bidding Documents. No party has right to modify any article and/or condition if not accepted by the others.
2.2 Bid Price
Through its experience each Party shall offer the most competitive price for comparison and then agreement item by item. However, Cienco4 shall prepare final bid price and KEANGNAM shall take final review the bid price.

In case of disagreement, the Party shall at its own experience prove to the other Party for understanding. If still failed to reach agreement, the final decision shall be left for CIENCO4 to make.

2.3 Bid Security
The Bid Security shall be prepared by its portion stipulated Clause 1 above.
3. Execution of the construction works, in case, Consortium awards the contract 

3.1 KEANGNAM shall act as the leading party of the Consortium, participating in management of the Project.

3.2 CIENCO 4 shall be responsible for the execution of the whole Works comprised in the Contract in respect of construction schedule, quality and price and save harmless KEANGNAM’s prestige for any reasons.

3.3 Cienco4 shall undertake KEANGNAM’s portion (70%) and execute whole works of the project through subcontract agreement with KEANGNAM.

3.4 Keangnam shall provide one Project Manager. The responsibilities of the Project Manager shall be to work with and advise CIENCO4 for effective management of the Project through his long-standing experience being an international contractor. 
3.5 Both shall appoint Project Managers(Co-Project Mangers) for execution of the Project. However, KEANGNAM’s Project Manager shall have the authority to represent all business of the Consortium. KEANGNAM’s Project Manager will assist and cooperate with the Cienco4’s Project Manager during the execution of the works under the Contract. 

3.6 Any correspondence to the Employer from the Consortium, KEANGNAM’s Project Manager shall be sent with prior discussion and concurrence of the Cienco4’s Project Manager. Any correspondence that Cienco4 wants to send to the Employer shall not be unreasonably rejected by KEANGNAM’s Project Manager.
4. Compensation

4.1 KEANGNAM and Cienco4 agree in this Agreement that KEANGNAM shall be guaranteed minimum cost and profit for KEANGNAM: Minimum 5% of the total contract amount which consist in Overhead cost for Head Office(2%) + Branch office(1%) + Net Profit(2%).
This compensation shall be paid to KEANGNAM at the time of receipt payment from employer including advance payment.

4.2 KEANGNAM’s Site Engineer(Project Manager)

a. The total compensation for KEANGNAM’s Site Engineer shall be a lump sum of US$ ___________ per month calculated from the commencement until completion date of the Works which is included all the expenses and costs for KEANGNAM’s Project Manager at site for accommodation, public transportation, fuel, electricity, water supply, telephone and traveling, etc. However, Cienco4 shall provide one four-wheel driver vehicle with one driver with its cost for KEANGNAM’s Project Manager. The compensation for KEANGNAM’s Project Manager is not included in compensation paid to KEANGNAM as provided in Clause 4.1 above.

b. If required by Cienco4, KEANGNAM shall assign its additional experts or skilled labors for the Project site and their compensation shall be jointly negotiated by both Parties.

5. Bank Account

5.1 Consortium shall operate joint account for the construction purpose. 
5.2 The Parties shall open a Joint operation account in Hanoi by 2 signatures of 2 representatives of the Parties for Local Portion and Foreign Currency Portion under the name of the consortium to receive payments from the Employer. 
5.3 All payment received from the Employer shall first be deposited in the Joint Account and be transferred by the Banks to the designated accounts of each party.

6. Guarantees(Bond)

(Option 1) 

The Performance Bond and Advance Payment Bond shall be prepared and provided by Cienco4 in the name of Consortium as required by the Contract.  (Option 2) Keangnam will provide performance and advance payment bond with its allocated work portion(70%) and Cienco4 shall provide performance and advance payment bond with its allocated work portion(30%) to the Employer in the name of the Joint Venture as required by the Contract. In addition to this, Cienco4 shall provide Keangnam with performance and advance payment bond from an acceptable bank to KEANGNAM in same amount which KEANGNAM issues.

    7. INSURANCE
7.1 Cienco4 shall, on behalf of the consortium, procure the Insurance Policy, from an acceptable insurance company in compliance with the conditions of the Contract to cover the whole works of the Project in the name of the Consortium.
7.2 Cienco4 shall procure and maintain in the name of the consortium a workmen’s compensation insurance policy in respect of his employees and necessary contractor’s plant and machinery insurance policy, and motor insurance policies in respect of his plant, machinery and vehicles to be deployed for the execution of the whole works. 
7.3
Cienco4 shall indemnify the Employer, the other Party and third party against all claims, demands, costs and charges whatsoever in respect of any such injuries or damage which is attributable to employees, subcontractors, vehicles, other properties and its respective works. 

8. Taxes

All kinds of taxes and duties arising from the Project shall be paid by Cienco4, except salary income tax of KEANGNAM’s Project Manager shall be paid by KEANGNAM.

9. Payment

The payments shall be made to each Party as per the schedule and respective value made by the Employer to the Contractor, and shall be made to KEANGNAM in the ratio mentioned above clause 4 not later than seven(7) days from the date of receipt of the same. Payment to KEANGNAM shall be made in US Dollars.
10. Exclusivity
All Parties commit to closely co-operate together in bidding process and conduct work properly (if winning bid). The Parties, including all involved parties who are their parent company, subordinate companies and other companies in the same general corporation during the performing time of this Agreement, exclusively co-ordinate together in carrying out the bidding package and are not permitted to unilaterally co-operate or agree with any other third party (in written or any other form) in order to tender for or construct the Work.
11. Expenses
Except as otherwise expressly agreed by the other Party, each Party shall bear all costs and expenses it has incurred in respect of the Project before the signature of the contract with the Employer, as well as all costs and expenses of any nature (other than common expenses as mutually agreed in advance) incurred in the performance of its scope of works. 
12. Governing laws
This Agreement shall in all respects be subject to and construed and interpreted in accordance with the laws in force of Singapore.
13. Disputes & Arbitration

Should any disputes arise an attempt shall be made to settle such disputes by amicable negotiation for coming into an agreement. If failing to reach such an agreement, the dispute shall then be given to The Korean Commercial Arbitration Board of Korea for resolution in accordance with its Rules . 
14. Termination
This Agreement shall be effective as of the date of signing and shall be terminated as follows:
(i) If the Project is not awarded by the Employer to the Consortium; or
(ii) When this Agreement is replaced by a more detailed agreement or the Consortium Agreement; or
(iii) The Parties agree to terminate this Agreement in writing.
15. Assignment 
No Party shall have the right to assign or in any way transfer any of its rights or obligations under this Agreement without the consent in writing of the other Party.
This Agreement is a basis agreed by both Parties and made into three originals in English and shall not be disclosed, each Party retains one original.

Consortium Agreement shall be made and formed after awards the above mentioned project based on this Memorandum of Agreement.
For and ob behalf of Keangnam                                   For and on behalf of CIENCO 4

__________________________                                        ________________________
Ha, Jong Seok                               
                         Name & Position
Representatives

Keangnam Enterprises, Ltd.

